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RESOLUTION NO.19- 372

BOARD OF COUNTY COMMISSIONERS
COUNTY OF EL PASO, STATE OF COLORADO

RESOLUTION TO DECLARE A DEFAULT AGAINST CH COMMUNITIES II, LLC FOR
BREACH OF CONTRACT, TO AUTHORIZE COUNTY STAFF TO EXECUTE ON THE
LETTER OF CREDIT, AND TO AUTHORIZE LITIGATION, IF NECESSARY, IN
ORDER TO COMPLETE PUBLIC IMPROVEMENTS FOR WILSHIRE SUBDIVISION
FILING NO. 2.

WHEREAS, pursuant to §§30-11-101(1)(e), and 30-11-107(1) (e) C.R.S., the Board of
County Commissioners of El Paso County, Colorado (hereinafter “Board”) has the
legislative authority to exercise such other and further powers as may be especially
conferred by law and make such orders concerning management of the business and
concerns of the County as it deems expedient when deemed by the Board to be in the
best interests of the County; and

WHEREAS, pursuant to §30-28-137 C.R.S., the Board and CH Communities I, LLC
(“Developer”) entered into a Subdivision Improvements Agreement (“SIA”) for the
development of a subdivision known as Wilshire Subdivision Filing No. 2. The SIA was
recorded in the records of the El Paso County Clerk and Recorder’s Office on April 16,
2015 at Reception No. 215024115; and

WHEREAS, in the SIA the Developer agreed to complete certain public improvements
and to secure said agreement through a letter of credit. On or about March 3, 2015, the
Board, by and through the El Paso County Planning and Community Development
Department (“PCD”), accepted from the Developer Letter of Credit No. 157 issued by
Colorado East Bank & Trust (now known as TBK Bank) in the amount of
$1,101,755.88; and

WHEREAS, folloWing a partial release in 2016, the amount of collateral currently held is
$781,814.55; and

WHEREAS, the Developer has not yet completed the public improvements in Wilshire
Subdivision Filing No. 1 in violation of the SIA; and

WHEREAS, the Board determines that the Developer is in Default for Breach of
Contract. Therefore, the Board determines that it is necessary for the health, safety,
and welfare of El Paso County’s citizens to authorize County Staff to take all appropriate
measures, including litigation if necessary, to execute on the Letter of Credit in order to
access and obtain the money necessary to complete the public improvements for
Wilshire Subdivision Filing No. 2 to effectuate the hereinabove described purposes.

NOW, THEREFORE, BE IT RESOLVED, that the Board of County Commissioners of El
Paso County, Colorado, hereby declares that CH Communities ll, LLC is in Default for




Breach of Contract for failing to complete the public improvements in Wilshire
Subdivision Filing No. 2 as set forth in the SIA.

BE IT FURTHER RESOLVED that the Board finds it necessary for the health, safety,
and welfare of the citizens of El Paso County to authorize County Staff to take all
appropriate measures including litigation, if necessary, to execute on the Letter of Credit
and enforce the SIA, as described herein.
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SIGHT DRAFT
DRAWN UNDER COLORADO EAST BANK & TRUST
LETTER OF CREDIT NO. 157, DATED MARCH 3, 2015
EL PASO COUNTY BY AND THROUGH THE BOARD OF COUNTY
COMMISSIONERS OF EL PASO COUNTY, STATE OF COLORADO, pursuant to
Resolution No. 19 - 377) , a certified copy of which is attached hereto and
incorporated herein by reference, and further pursuant to that certain IRREVOCABLE
LETTER OF CREDIT 157, hereinafter referred to as the LETTER OF CREDIT, said
LETTER OF CREDIT having been issued by Colorado East Bank & Trust for the benefit
of the BOARD OF COUNTY COMMISSIONERS OF EL PASO COUNTY on March 3,
2015, hereby CALLS said LETTER OF CREDIT, and, therefore ORDERS and
“DRAWS UNDER Colorado East Bank & Trust Letter of Credit No. 157, dated March 3,
2015,” to IMMEDIATELY PAY ON SIGHT to MARK LOWDERMAN, TREASURER,
EL PASO COUNTY, COLORADO, 1675 Garden of the Gods Road, Colorado Springs,
Colorado 80907, the sum of Seven Hundred Eighty-One Thousand, Eight Hundred
Fourteen Dollars and Fifty-Five Cents ($781,814.55) for the construction and completion
of the grading and erosion control, roadway improvements and storm drain improvements
listed in said Letter of Credit.
SO ORDERED THIS 3_?0 day of October, 2019, at Colorado Springs,

Colorado.
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OFFICE OF THE COUNTY ATTORNEY
OF EL PASO COUNTY, COLORADO

By:

Assistant County Attorney



