MEMORANDUM OF AGREEMENT
FANNIE MAE DUNCAN STATUE

This Memorandum of Agreement for the Fannie Mae Duncan Sculpture (‘MOA’) is
entered into this 27/ day of o-rzg:22_, 2019, between El Paso County, by and through
the Board of County Commissioners of El Paso County, Colorado (“the County” or
“Board”), Nor'Wood Limited, Inc. (“Nor'Wood”), 111 S. Tejon Street, Suite #222, Colorado
Springs, Colorado 80903, and the Fannie Mae Duncan Statue Committee (‘FMD
Committee”), 510 Grey Eagle Drive, Colorado Springs, CO 80919. The County,
Nor'Wood, and FMD Committee may be collectively referred to herein as “the Parties.”

RECITALS

WHEREAS, El Paso County, Colorado is a body corporate and politic and a
political subdivision of the State of Colorado; and

WHEREAS, the FMD Committee has conducted a community fundraising drive, in
coordination with the City of Colorado Springs, to commission sculptor Lori Kiplinger
Pandy (“Artist”) to create a bronze statue of Fannie Mae Duncan (“Statue” or “Art”); and

WHEREAS, Nor'Wood is serving as the financial underwriter for the Fannie Mae
Duncan Statue project; and

WHEREAS, the FMD Committee approached El Paso County regarding installing
the statue in the plaza area at the Pikes Peak Center, a County-owned facility; and

WHEREAS, the Board has actively promoted the arts as an important and integral
aesthetic and economic component of the community, and as evidenced by Proclamation
No. 14-96, a Proclamation Recognizing and Accepting Contributions of Art for Public
Display, approved by the Board on March 18, 2014, and recorded at Reception No.
214022481 in the records of the El Paso County Clerk and Recorder’s Office, the Board
set forth its great interest in supporting the arts. Specifically, the Board expressed its
intent to increase the number of venues for exposure of art within the community and
expressed its appreciation for artists and organizations “that contribute or lend art for
display in public within county buildings in hopes that such displays will improve the
aesthetic appeal of county buildings, nurture creativity and expression and add to the
great pool of talent already found in our community.” With the installation of this Statue at
the Pikes Peak Center, the Board hereby extends its desire to promote the arts by placing
works of art in outdoor County public facilities, and further, with this approval, the Parties
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desire to highlight the contribution that art for public display makes to the community in
conjunction with the October celebration of the National Arts and Humanities Arts

Appreciation Month; and

WHEREAS, Nor'Wood, in coordination with the FMD Committee, has contracted
with the Artist to create the Fannie Mae Duncan Statue and coordinate with the County
to install the Art at the Pikes Peak Center plaza area to honor Ms. Duncan’s significant
contributions and provide greater exposure of the public to works of art; and

WHEREAS, the Board believes it is in the best interest of the citizens of El Paso
County to enter into this MOA.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual
promises and covenants contained herein, the sufficiency of which are hereby
acknowledged, the Parties agree as follows:

A. FMD Committee and Nor’'Wood agrees to the following:

1. Responsible for financing, through donations, grants, or otherwise, acquisition of
the Art, and shall be responsible for paying the Artist for the Art.

2. Responsible for contracting directly with the Artist for creation, acquisition, and
installation of the Art.

3. Responsible for obtaining any and all releases and/or waivers from the Artist for
the Art.
4, Coordinates with the sub-contractor(s) and the County to install the Art, donor

walls, statue plaque, and plinth at the Pikes Peak Center. The sub-contractor(s)
will be required to provide original certificates for Comprehensive General Liability,
Automobile Liability, any specialized liability required by the nature of the work,
prior to commencing work, at its own expense, naming El Paso County as an
additional insured, along with an original Workers’ Compensation certificate, with
a 30-day cancellation notice, and maintain such coverage for the duration of this
Agreement.

5. Agrees that upon installation and written acceptance of the Art by the County,
Nor'Wood thereby transfers all ownership rights, title, and interest in the Art to the
County. The Parties agree that the County shall have the right to photograph,
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telecast, place on its website, and reproduce the art in any two dimensional form
for educational, catalog and/or publicity purposes with appropriate copyright
recognition to the artist, “© [current year] Lori Kiplinger Pandy”.

To help fund the insurance coverage and maintenance of the Art, the FMD
Committee agrees to provide the County with a one-time payment of ten thousand
dollars and no cents ($10,000.00) no later than one-hundred and eighty (180)
calendar days after installation of the Art and the County’s acceptance of the same.

Agrees to complete the installation of the Art by 11:59pm on October 25, 2019.

Nor'Wood guarantees all parts and workmanship for the Art for a period of one (1)
year after initial installation of the Art and will replace any defective parts or rework
any defective craftsmanship in a timely manner at no cost to the County. Nor'Wood
shall not be responsible for any damage or destruction to the Art after initial
installation caused by acts of third parties, including, but not limited to, damage
caused by the County, its employees or contractors. Nor'Wood shall bear the risk
of damage or loss to the Art until initial installation and final acceptance by the
County.

Agrees that the County shall have the right to relocate the Art in the County’s sole
subjective discretion. The Artist agrees that the County shall have the right to
deaccession the Art at any time in the County’s sole subjective discretion. Such
deaccession may take the form of returning the Art to the Artist, selling the Art,
trading the Art for another work of art, donating the Art, discarding or destroying
the Art, or taking any other action with respect to the Art as deemed appropriate
by the County in its sole subjective discretion.

The County agrees to the following:

The designated County representative shall be Tim Wolken, Director, Community
Services Department, 2002 Creek Crossing, Colorado Springs, CO 80905,
phone (719) 520-6981, e-mail timwolken@elpasoco.com The County may
change its designated representative at its discretion, and should it do so, shall
notify the FMD Committee and Nor'Wood by e-mail or other writing.

Coordinate with the FMD Committee, Nor'Wood and the Artist regarding the
installation of the Art.



After the initial installation and written acceptance of the Art by the County, the
County shall be responsible for the on-going maintenance of the Art. The
appropriate Department to be responsible for said maintenance shall be
determined by the County.

The County is self-insured; therefore, to the extent the County deems it necessary,
the County will be responsible for arranging for insurance coverage for the Art
through any additional riders or other appropriate measures.

Promptly notify Nor'Wood of any damage to, or defects in, the Art during the one
(1) year warranty period as soon as is reasonably practicable.

The County is subject to the Colorado Open Records Act, C.R.S. §§ 24-72-200.1,
et seq., (as amended); therefore, it does not have the legal ability to either prevent
the Art from being photographed or deny requests for photographs or information
about the Art. FMD Committee and Nor'Wood understand and agree that the
County shall have the right to photograph, telecast, place on its website, and
reproduce the art in two-dimensional form for educational, catalog and/or publicity
purposes, with copyright recognition to the Artist as provided for above.

The County will honor and comply with the provisions of the June 20, 2018
agreement between Lori Kiplinger Pandy and Nor'wood Development Group
concerning use, maintenance and disposition of the Art after its installation at the
Pikes Peak Center plaza.

General Provisions:

The Parties each agree to assume liability for their own employees’, agents’, and
contractors’ actions pursuant to this MOA. The Parties understand that liability of
the County is controlled and limited by the Colorado Governmental Immunity Act
(“CGIA”), C.R.S. § 24-10-101, et seq., and that no provision of this MOA is
intended to limit or modify the application of that immunity.

This MOA shall be governed by the laws of the State of Colorado. Venue for any
civil action relating to this MOA shall be in El Paso County, Colorado.

This MOA and the terms, conditions and provisions hereof may be enforced by
any of the Parties hereto in either law or equity. In the event legal or
administrative suits or proceedings are brought against any Party for the purpose
of such enforcement, the prevailing Party shall recover from the non-prevailing
Party or Parties all costs associated therewith, including but not limited to,
reasonable attorney fees.




4, This MOA is made and entered into for the sole protection and benefit of the
Parties hereto and shall not be deemed to confer upon or grant to any third party
any right to claim damages or bring any lawsuit, action or other proceeding
against either the County, FMD Committee, NorWood, or sub-contractors
because of any breach hereof or because of any terms, covenants, agreements
or conditions contained herein.

5. No modification, amendment, novation, change, or other alteration of this MOA
shall be valid unless mutually agreed to by the Parties in writing and executed as
an addendum to this MOA.

6. Each Party represents and warrants that it has the respective powers and
authority, and is duly authorized, to enter into this MOA on the terms and
conditions herein stated, and to execute, deliver, and perform its obligations
under this MOA.

IN WITNESS WHEREOF, the Parties affix their signatures below.
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County Clerk & Recorder Chair

APPROVED AS TO FORM: % %L

County Attorney’s Office



b




Fannie Mae Duncan
| Sculpture Location

 Pikes Peak: - M
‘Center T

R AL IR SR LN

——

Sah va/atch
Paiking
Garage
A

S CASCADE AVE

P AAA i
Centennial
Hall

M, We o 0000 09, 3 2
™ LA NS
L] L4
.:_'o T = e

~ Fannie Mae Duncan Sculpture Location ~ N
_ Pikes Peak Center for the Performing Arts w@»E
~ EXHIBIT A ~ !

70/26~ /0 1Y



