RESOLUTION NO. 20- 219

BOARD OF COUNTY COMMISSIONERS
COUNTY OF EL PASO, STATE OF COLORADO

RESOLUTION DECLARING OPPOSITION TO GOVERNOR JARED POLIS’
EMERGENCY POWERS UNDER THE COVID-19 PANDEMIC

WHEREAS, pursuant to C.R.S. §§ 30-11-101(1), 30-11-103 and 30-11-107(1), the
Board of County Commissioners of El Paso County, Colorado (hereinafter “Board”), has
the legislative authority to make all contracts and to settle all accounts of the County and
to exercise such other and further powers as are conferred by law; and

WHEREAS, the Constitution of the State of Colorado, effective in 1876, is the
supreme law in the State of Colorado; and

WHEREAS, the Constitution of the State of Colorado, Article II (Bill of Rights)
contains the following provisions:

Section 3. Inalienable rights. All persons have certain natural, essential and
inalienable rights, among which may be reckoned the right of enjoying and
defending their lives and liberties; of acquiring, possessing and protecting property;
and of seeking and obtaining their safety and happiness.

Section 4. Religious freedom. The free exercise and enjoyment of religious
profession and worship, without discrimination, shall forever hereafter be
guaranteed; and no person shall be denied any civil or political right, privilege or
capacity, on account of his opinions concerning religion; but the liberty of
conscience hereby secured shall not be construed to dispense with oaths or
affirmations, excuse acts of licentiousness or justify practices inconsistent with the
good order, peace or safety of the state. No person shall be required to attend or
support any ministry or place of worship, religious sect or denomination against his
consent. Nor shall any preference be given by law to any religious denomination or
mode of worship.

Section 5. Freedom of elections. All elections shall be free and open; and no power,
civil or military, shall at any time interfere to prevent the free exercise of the right
of suffrage.

Section 24. Right to assemble and petition. The people have the right peaceably
to assemble for the common good, and to apply to those invested with the powers
of government for redress of grievances, by petition or remonstrance.

Section 25. Due process of law. No person shall be deprived of life, liberty or
property, without due process of law.
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WHEREAS, the Governor of Colorado possesses authority under the Colorado
Disaster Emergency Act (“CDEA”) to suspend the provisions of any regulatory statute
prescribing the procedures for conduct of state business or the orders, rules, or regulations
of any state agency, if strict compliance with the provisions of any statute, order, rule, or
regulation would in any way prevent, hinder, or delay necessary action in coping with the
emergency; and

WHEREAS, the Board recognizes that the Governor is responsible for meeting the
dangers to the state and people presented by disasters and possesses a great deal of authority
under the CDEA; and

WHEREAS, however, the Board also recognizes that CDEA is statutory law in
Colorado, as adopted and passed by the Colorado General Assembly, and statutory law
must always yield to that of the Colorado Constitution; and

WHEREAS, the Board recognizes and supports the Governor’s disaster
declaration as it specifically relates to the COVID-19 pandemic; and

WHEREAS, while the Governor has issued executive orders narrowly tailored to
cope with COVID-19, he has also issued other executive orders with no such direct nexus
to coping with COVID-19; and

WHEREAS, the Board has serious concerns that the Governor has, by way of
executive order, unilaterally infringed on the rights of Colorado residents as guaranteed by
Article II, of the Constitution of the State of Colorado by not narrowly tailoring his
executive orders and

WHEREAS, for instance, the Governor continues to afront Article II, Sections 4
and 24 of the Constitution of the State of Colorado by not fully allowing churches and
places of worship to reopen, despite their willingness and capability to comply with public
health orders and guidelines, and by the Governor not defining places of worship as
essential; and

WHEREAS, also Executive Order D 2020 064, signed by the Governor on May
15, 2020, purports to suspend requirements of C.R.S. §§ 1-4-901; 905(2)(a);
905.5(2)(c)(V); 905(3); and 908(1.5) all relating to the signature collection for unaffiliated
and independent candidates; and also authorizes the Colorado Secretary of State’s Office
to promulgate temporary rules for registered electors to receive and return candidate
petitions over mail and email; and

WHEREAS, further Executive Order D 2020 065, also signed by the Governor on
May 15, 2020, purports to similarly suspend various provisions in Title 1, Article 40 of
Colorado Revised Statutes relating to signature collection for ballot issues; and it also
authorizes the Colorado Secretary of State’s Office to promulgate temporary rules for
registered electors to receive and return issue petitions over mail and email; and



WHEREAS, both Executive Orders D 2020 64 and 65 are unilateral executive
suspension of several Colorado statutes, as adopted and passed by the Colorado General
Assembly and the Board does not find that these comport with the edicts of the Colorado
Constitution as aforementioned; and

WHEREAS, three co-equal branches of government exist in Colorado: the
legislative branch, the executive branch, and the judicial branch with each to act as a critical
check and balance of power as to each other; and

WHEREAS, the Governor’s use of COVID-19 and CDEA to purport to suspend
statutes not directly related to coping with the COVID-19 outbreak is an afront and
usurpation of authority from the legislative branch; and

WHEREAS, the Governor, pursuant to Executive Orders D 2020 070 and 081,
purported to “appropriate” approximately $1.674 billion dollars the State of Colorado
received under the CARES Act from the federal government, by directing as to where those
dollars would be utilized; and

WHEREAS, the legislative branch has the sole authority to appropriate funds for
the State of Colorado and the Board is very troubled by the Governor’s purported attempt
to seize the fundamental “power of the purse” from the legislative branch; and

WHEREAS, the Colorado General Assembly should have either immediately
convened to address the CARES Act funding, should address the CARES Act funding in
their current session, or should immediately challenge the Governor’s executive orders and
responsibly act as a check and balance to the executive branch; and

WHEREAS, the El Paso County Clerk and Recorder’s Office (“Clerk™) shares in
these concerns and has specific impacts to his office as a result of the Governor’s actions;
and

WHEREAS, the Governor’s waiving of late fees related to motor vehicle
transactions, by executive order and without State reimbursement, directly impacts the
budget of the Clerk who relies on those fees to provide motor vehicle services in El Paso
County; and

WHEREAS, the Governor’s executive orders, have made it more difficult for the
Clerk to make public buildings, malls, churches, and schools available for Voter Service
and Polling Centers; and

WHEREAS, furthermore, many of the Governor’s executive orders also require
the Colorado Secretary of State’s Office (“SOS”) to promulgate emergency rules which
even more directly impact operations of the Clerk; and

WHEREAS, the SOS’ promulgation of emergency rules is an expedited process,
with little public process and stakeholder input; and



WHEREAS, while the Clerk appreciates working with the SOS, many of the
emergency rules proposed or promulgated by the SOS seek to employ a “one-size-fits-all”
approach for the entire State on election matters of local concern which are best left to
individual county clerks to address as specific to their communities; and

WHEREAS, while understanding the unprecedented impacts COVID-19 has had
on the State of Colorado, the Board does not find the actions by the Governor as outlined
in this Resolution to be a lawful or good exercise of the Governor’s executive authority,
and instead believes the Governor has taken advantage of COVID-19 to advance political
agendas instead of exercising his authority under CDEA to address the direct impacts of
COVID-19 in a thoughtful, prudent, and pragmatic way; and

WHEREAS, it is further the intention of the Board to, when lawfully permissible,
join any lawsuits opposing the Governor’s exceeding his scope of authority, to specifically
include filing of, or joining in, amicus briefs.

NOW, THEREFORE, BE IT RESOLVED, the Board of County Commissioners
hereby declares its opposition to any action, inclusive of executive orders, by the Governor
which exceed the scope of his authority as the executive officer of Colorado, and hereby
direct and authorize the El Paso County Attorney’s Office to continue to monitor the
Governor’s executive orders, any legal challenges as to any of those orders, and
appropriately bring it to the Board’s attention in executive sessions to determine if the
Board would prefer to take any action consistent with this Resolution.

BE IT FURTHER RESOLVED, that Mark Waller, duly elected, qualified
member and Chair of the Board of County Commissioners, or Longinos Gonzalez, Jr., duly
elected, qualified member and Vice Chair of the Board of County Commissioners, be and
is hereby authorized and appointed on behalf of the Board to execute any and all documents
necessary to carry out the intent of the Board as described herein.

DONE THIS _16th day of June, 2020, at Colorado Springs, Colorado.

BOARD OF COUNTY COMMISSIONERS
OF EL PASO COUNTY, COLORADO

By:
Mark Waller, Chair




