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RESOLUTION NO. 21- 438 

BOARD OF COUNTY COMMISSIONERS 
COUNTY OF EL PASO, STATE OF COLORADO 

RESOLUTION TO APPROVE A POSSESSION AND USE AGREEMENT 
ASSOCIATED WITH THE FOUNTAIN MESA I CABALLERO AVENUE I 
FORTMAN AVENUE ROUNDABOUT IMPROVEMENTS PROJECT 

WHEREAS, pursuant to C.R.S. §§ 30-11-101(1)(c)-(d), 30-11-102, 30-11-103, and 
30-11-107(1)(a) , the Board of County Commissioners of El Paso County, Colorado 
(hereinafter "Board") has the legislative authority to purchase and hold real and 
personal property for the use of the County when deemed by the Board to be in the 
best interests of the County; and 

WHEREAS, a project is being constructed known as the Fountain Mesa/Caballero 
Avenue/Fortman Avenue Roundabout Improvements Project ("Project") and as part 
of that Project, the Department of Public Works has identified a need to enter into a 
Possession and Use Agreement, attached hereto as Exhibit 1, regarding Parcel 3 
(RW-3, PE-3, and TE-3) from property owned by HPA II Borrower 2020-1 GA LLC, 
a Delaware limited liability company (hereinafter "Landowner") for the Project for 
purposes which include construction, drainage, slope, maintenance, repair, 
replacement, operation, ingress, and egress; and 

WHEREAS, Landowner agrees that the County may take immediate possession of 
the property upon the County tendering the sum of twelve thousand fifty dollars and 
no cents ($12,050.00) to a title company which shall serve as an escrow agent; and 

WHEREAS, the Board has determined that it would serve the best interests of the 
public to approve the Possession and Use Agreement and payment of the sum 
therein to the Landowner to enable the County to proceed with construction of the 
Project. 

NOW THEREFORE, BE IT RESOLVED that the Board of County Commissioners 
hereby approves the Possession and Use Agreement and approves payment to the 
Landowner from appropriate funds in the amount of twelve thousand fifty dollars and 
no cents ($12,050.00) subject to the terms and conditions cited therein . 

BE IT FURTHER RESOLVED that the duly elected, qualified member and Chair of 
the Board of County Commissioners, or the duly elected, qualified member and Vice 
Chair of the Board of County Commissioners, be and is hereby authorized and 
appointed on behalf of the Board to execute any and all documents necessary to 
carry out the intent of the Board as described herein. 

Chuck Broerman 
12/0312021 12:18:57 PM 
Doc $0. 00 11 
Rec $0 .00 Pages 

El Paso County 1 CO 
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2nd 
DONE THIS day of December, 2021 , at Colorado Springs, Colorado. 

ATTEST: 

By: Ch~k Elt~~ : =-rfJ 
El Paso 

BOARD OF COUNTY COMMISSIONERS 
EL PASO COUNTY, COLORADO 

By: - . - -· - - - -- - - - I 

Stan VanderWerf, Chair • 



EL PASO COUNTY, COLORADO 
POSSESSION AND USE AGREEMENT 

Project: Fountain Mesa Rd./Caballero Ave./Fortman Ave. RAB 
Parcel Number: RW-3, PE-3, TE-3 - -- - - -
Project No: 311021 - - -

Parcels: RW-3, PE-3, TE-3 
Location: 7490 Treasure Trail Circle 
El Paso County Assessor Number: 5520305097 

This Possession and Use Agreement ("Agreement") is made this __ day of , 2021 between El Paso County 
by and through the Board of County Commissioners of El Paso County, Colorado, by its Department of Public Works 
(herein referred to as "the County"), and HPA II Borrower 2020-1 GA LLC, a Delaware limited liability Company (herein 
referred to as "the Landowner") (the County and the Landowner may be referred to collectively as "Parties") for the purpose 
of granting the irrevocable rights of possession and use, as set forth in this Agreement. to the County, its contractors, agents, 
and all others deemed necessary by the County ("the County's Agents") of parcels: RW-3, in fee simple; PE-3, a permanent 
sight distance easement; and TE-3, a temporary construction easement (hereinafter collectively referred to as "the 
Property") of El Paso County Project No. 311021 for the purpose of constructing a portion of the Fountain Mesa Rd./Caballero 
Ave./Fortman Ave. Roundabout Project (the "Project"). The Property is legally described in Exhibits "A", "C" and "E" and 
depicted on Exhibits "B'', "D" and "F" attached hereto and made a part hereof by reference . 

1. In consideration for this irrevocable grant of possession and use of the Property to the County, the County will tender 
the sum of $12,050.00 ("P&U Consideration") to a title company selected by the County ("Title Company") as escrow 
agent. The County shall be entitled to take possession of the Property immediately upon tender of the P&U 
Consideration into escrow at the Title Company. It is underslood the P&U Consideration represents 100 percent of the 
County's appraised value of the just compensation owed to the Landowner. 

2. The Landowner represents that title to the Property is free and clear of all liens and encumbrances except taxes for 
2021 , a lien not yet due or payable, all matters of record, and that certain Residential Lease Agreement (altogether the 
"Existing Liens and Encumbrances") . The County shall direct the Title Company to disburse to the Landowner all sums 
tendered to it by the County upon the County's reasonable satisfaction that there are no liens or encumbrances affecting 
the Property other than the Existing Liens and Encumbrances that would require deeds or releases of less than fee 
interests and/or the County's receipt of fully executed releases or subordination agreements sufficient to release or 
subordinate any financial liens or encumbrances that may encumber the Property (altogether the "Required Releases"). 
Provided that there are no changes to the liens or encumbrances on the Property as shown in the title commitment from 
Fidelity National Title Company dated October 21 , 2021 (File No. 598-F0715293-370-LTB, Amendment No. 1) (''Title 
Commitment' ), the County acknowledges that there are no Required Releases . The Landowner acknowledges that any 
subsequent liens or encumbrances on the Property not shown in the Title Commitment may result in the County requiring 
release or subordination of such lien or encumbrance. The landowner(s) further agrees to hold the County harmless 
from all liability for unreleased or undisclosed liens or encumbrances affecting the Property other than the Existing Liens 
and Encumbrances. 

3. This Agreement is made with the understanding that the Parties will continue to negotiate in good faith for a negotiated 
purchase and sale of the Property. As used herein, "purchase and sale' or "purchase" or "transfer of title" shall mean, 
with regard to RW-3 , a fee simple conveyance. with regard to PE-3, a permanent sight distance easement, and with 
regard to TE-3 , a temporary construction easement. If a settlement is reached for a negotiated purchase, the Landowner 
hereby agrees to provide merchantable title to the Property and upon execution of the applicable conveyance documents, 
this Agreement shall terminate. It is further understood that in the event a negotiated settlement is not obtained within 
Ono Hundred Eighty (180) days of the last signature to this Agreement (the "Negotiation Period") such failure will be a 
confession that negotiations to acquire the Property have proved futile . Upon the expiration of the Negotiation Period, 
Landowner requests and the County agrees to commence condemnation proceedings to arrive at a court-ordered 
determination of just compensation and transfer title to the Property to the County by Rule and Order. If not authorized 
beforehand , upon expiration of the Negotiation Period the County Attorney will seek authorization from the Board of 
County Commissioners to initiate condemnation proceedings . The County shall not unreasonably delay the 
commencement of condemnation proceedings upon the expiration of the Negotiation Period. and thereupon the Parties 
understand and agree that this Agreement shall continue in full force and effect until a Rule and Order as provided for in 
C.R.S. 38-1 -105(3) is entered by the El Paso County District Court, at which point in time this Agreement will terminate. 

4 Once the P&U Consideration is deposited in escrow at the Title Company, the County shall direct the Title Company to 
disburse the P&U Consideration when the condition of title prior to disbursement is reasonably accepted by the County 
pursuant to the terms contained in Paragraph No. 2. The P&U Consideration disbursed pursuant to this Agreement shall 
be deducted by the Court from any award or verdict entered thereafter, or by the County from any negotiated settlement. 
The Landowner agrees that if the total sum of a negotiated settlement. award or verdict is less than the P&U 
Consideration, any consideration disbursed in excess shall be refunded by Landowner to the County within 30-days of 
such negotiated settlement, award or verdict . 

5. The Parties agree that in the event condemnation proceedings are initiated. the valuation date for determining the amount 
of just compensation shall be the date on which payment was tendered to the Landowner pursuant to Paragraph No. 1 
above. 

6. Landowner agrees that the County has an immediate need to obtain possession of the Property, and the County requires 
immediate possession of the Property as that term is used in Colorado eminent domain statutes and case law in order 
to proceed with the construction of the Project. Landowner agrees that the County requires the Property for a public 
purpose and voluntarily agrees to transfer irrevocable possession of the Property for said public purpose. Landowner 
does not contest the County's standing to commence with a condemnation action on County's behalf to secure 
possession of or title to the Property. It is further agreed that if a third-party with a record interest in the Property cannot 
or will not release , subordinate, quitclaim or absolve their interests, the County may be required to initiate condemnation 
proceedings for immediate possession to clear such third -party interest and the Landowner will not contest the County's 
imminent need , public purpose, or authority in such condemnation proceedings. 

EXHIBIT 1 



7. While the Parties agree to first negotiate a purchase of the Property in good faith, the Parties also agree that by entering 
into this Agreement , the Parties do not waive any right to raise any issue pertaining to just compensation for the Property 
at the time of the condemnation value trial , should that become necessary. 

8. The purpose of this Agreement is to allow the County to proceed with its construction project without delay, to allow the 
County or the County's Agents to construct roadway, drainage and associated improvements in conjunction with and as 
part of the Project without delay, and to allow the Landowner to avoid litigation at this time . 

9. The Landowner agrees to pay all taxes, including prorated taxes for the current year, and special assessments due at the 
time the County secures title to the Property by either: (1) deed and easement conveyance pursuant to a negotiated 
settlement; or (2) Order of the El Paso County District Court pursuant to a condemnation value trial. 

10. This Agreement shall be deemed a contract and it shall bind the parties only when signed by Landowner or their 
designated representatives and duly authorized representative(s) of the County. This contract shall also extend to and 
bind the heirs , devisees, executors, administrators. legal representatives , successors and assigns of the parties. 

11. It is agreed the County shall record this document. 

12. Other cond itions . 

a. Landowner agrees to indemnify and hold the County harmless from all claims and liability related to the presence, 
disposal , release or clean-up of any contaminants located on or attributable to activities occurring on the property prior 
to the execution of this Agreement provided that the County's or the County's Agent's presence on or use of the Property 
does not create new conditions or exacerbate any existing conditions. 

b . The County agrees to extend the date for Landowner to submit an appraisal of the Property pursuant to C.R .S. 38-1-
121 , et seq. until January 7, 2022 . The County will reimburse Landowner for the reasonable cost of such appraisal if it 
is prepared using sound, fa ir, and recognized appraisal practices which are consistent with the law and the intent of 
C.R.S. 38-1-121 . 

c. The County agrees that work on the Property shall be limited to Monday to Friday between the hours of7:00 a.m . and 
7:00 p.m. 

d. The County acknowledges that the Property is a portion of the larger property owned by Landowner ("Residential 
Property"), which is subject to a residential lease . and the County's actions may not unreasonably interfere with the 
tenant's use and enjoyment of the Residential Property, which is not subject to this Agreement and over which the County 
has no right to use or possession of Residential Property, and construction noise outside of the hours provided in 12(c) 
above. Access to and from the Residential Property from Treasure Trail Circle will not be closed by the Project and 
reasonable access will be available to the owner/occupant. 

e. The County shall conduct all work on the Property in a good and workmanlike manner and , with regard PE-3 and 
TE-3, shall return the Property to its condition immediately prior to construction on the Property, including replacement. 
reset , and/or repair of grass. retaining wall and any affected irrigation pipe and spray heads , using same or similar 
materials that are available at time of construction . To the extent the County removes any walls or fencing on the 
Property it shall replace the same along the property line or the new property line to be created after the conveyance of 
RW-3 to the County with the same or better-quality materials; provided, however, to the extent any such fencing or wall 
is currently outside of the Property in the County's existing right-of-way, the County shall rebuild such fencing or wall 
along the new property line to be created after the conveyance of RW-3 to the County. The County shall not permit any 
lien to be fifed against the Property. 

f. The County, for itself and the County's Agents , hereby releases and forever discharges Landlord and Landowner's 
officers . directors, agents, employees, volunteers, successors, and assigns ("Affiliates") from any liability for loss, 
damage, or injury incurred by the County and/or any Affil iates as a result of or in connection with the County's and/or 
any Affiliates' entry or presence on, or use of, the Property, except to the extent such loss , damage , or injury is caused 
by Landlord 's or Landlord's Affiliates' intentional or negligent acts or omissions occurring after the date the County takes 
possession of the Property. The County acknowledges that it has examined the Property and has accepted it in its "AS­
IS" condition . The County and the County's Agents shall maintain self-insurance or commercial general liability 
insurance insuring against any liability arising out of or in connection with the County and the County's Agent's use of 
or presence on the Property and/or performance of the activities allowed under this Agreement. Such insurance shall 
be in commercially reasonable amounts. 

~;m" limliod.';,bmty Comp>0y 

POHemandeZ 

Title: Director of Closings 

*Pursuant to Statement of Authority recorded at El Paso County Clerk and Recorder's 
Reception No. 
Board of County Commissioners of El Paso County, Colorado 

ATTEST: 

--- - - - --· Chair County Clerk and Recorder 

Reference: BoCC Resolution No. _ _ _ _ 

Date: J l-o'f ... zl 

Date : ___ _ _ 



Clark-ff' )~~ 

August 9, 2021 

EXHIBIT A 
RW-3 

RIG HT-OF-WAY DEDICATION 

A portion of Lot 102, Block 4, Widefield Country Club Heights East, Filing No. 3, recorded 
September 20, 1972, in Plat Book W-2, Page 55 of the Official Public Records of El Paso 
County, Colorado, being more particularly described as follows: 

COMMENCING at a point on the west right-of-way line of Fountain Mesa Road and the 
northeast corner of said Lot 102, thence along said west right-of-way line, S16°16'20"W, 
(Bearings are based on the line between the, southeast corner of Lot 1, of the Fountain Country 
Club Heights East, Filing No. 2, recorded February 11, 1976, in Plat Book C-3, at Page 22 of the 
Official Public Records of El Paso County, Colorado, monumented by a no. 5 rebar with no cap, 
and at southwest corner of Lot 3, Block 3, of the Widefield Country Club Heights East, Filing No. 
4B, recorded August 23, 1976, in Plat Book C3, Page 70, of the Official Public Records of El 
Paso County, Colorado, monumented by a no. 5 rebar with a 1-1/4" yellow plastic cap, having a 
measured bearing and distance of N72°23'45"W, a distance of 430.07 feet) , a distance of 25.57 
feet, to the POINT OF BEGINNING; thence continuing along said west right-of-way line, 
S 16°16'20"W, a distance of 24. 18 feet , to a point of transition to the north right-of-way line of 
Caballero Avenue; thence along the arc of a curve to the right of the transition line to said north 
right-of-way line, having a radius of 15.00 feet, a central angle of 90°00'00", a distance of 23.56 
feet, to said north right-of-way line; thence along said north right-of-way line, N73°43'40"W, a 
distance of 20.32 feet ; thence leaving said north right-of-way line for the following two (2) 
courses: 

1. along the arc of a non-tangent curve to the left, whose center bears N05°27'18"W, 
having a radius of 47.97 feet, a central angle of 26°33'11'', a distance of 22.23 feet; 

2. along to arc of a non-tangent curve to the left, whose center bears N31°14'42"W, 
having a radius of 96.68 feet, a central angle of 18°51 '13", a distance of 31.81 feet , 
to the POINT OF BEGINNING. 

Containing 467 Sq. Ft. or 0.011 acres, more or less. 

Stewart L. Mapes, Jr. 
Colorado Professional Land Surveyor No. 38245 
For and on behalf of Clark Land Surveying, Inc. 

177 S. Tiffany Dr., Unit 1 tx Pueblo \Nest, CO 81007 tx 719.582.1270 
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=====-.::: Clark=&3'§= 

September 22, 2021 

EXHIBITC 
PE-3 

SITE TRIANGLE EASEMENT 

A portion of Lot 102, Block 4, Widefield Country Club Heights East, Filing No. 3, recorded 
September 20, 1972, in Plat Book W-2, Page 55 of the Official Public Records of El Paso 
County, Colorado, being more particularly described as follows: 

COMMENCING at a point on the west right-of-way line of Fountain Mesa Road and the 
northeast corner of said Lot 102, thence along said west right-of-way line, S16°16'20"W, 
(Bearings are based on the line between the, southeast corner of Lot 1, of the Fountain Country 
Club Heights East, Filing No. 2, recorded February 11, 1976, in Plat Book C-3, at Page 22 of the 
Official Public Records of El Paso County, Colorado, monumented by a no. 5 rebar with no cap, 
and at southwest corner of Lot 3, Block 3, of the Widefield Country Club Heights East, Filing No. 
48, recorded August 23, 1976, in Plat Book C3, Page 70, of the Official Public Records of El 
Paso County, Colorado, monumented by a no. 5 rebar with a 1-1/4" yellow plastic cap, having a 
measured bearing and distance of N72°23'45"W, a distance of 430.07 feet), a distance of 25.57 
feet, to the POINT OF BEGINNING; thence continuing along said west right-of-way line, 
S 16°16'20"W, a distance of 7.46 feet; thence along to arc of a non-tangent curve to the right, 
whose center bears N31°14'42"W, having a radius of 96.68 feet, a central angle of 18°51 '13", a 
distance of 31.81 feet; thence along the arc of a non-tangent curve to the right, whose center 
bears N05°27'18"W, having a radius of 47.97 feet, a central angle of 26°33'11 ", a distance of 
22.23 feet, to a point on the north right-of-way line of Caballero Avenue and the south line of 
said Lot 102; thence along said north right-of-way line, N73°43'40"W, a distance of 5.53 feet; 
thence leaving said north right-of-way line, N57°29'20"E, a distance of 62.00 feet, to the POINT 
OF BEGINNING. 

Containing 438 Sq. Ft. or0.010 acres, more or less. 

Stewart L. Mapes, Jr. 
Colorado Professional Land Surveyor No. 38245 
For and on behalf of Clark Land Surveying, Inc. 

177 S. Tiffany Dr., Unit 1 l:l Pueblo West. CO 81007 l:l 719.582.1270 
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Clark::&;~-

August 9, 2021 

EXHIBIT E 
TE-3 

TEMPORARY CONSTRUCTION EASEMENT 

A portion of Lot 102, Block 4, Widefield Country Club Heights East, Filing No. 3, recorded 
September 20, 1972, in Plat Book W-2, Page 55 of the Official Public Records of El Paso 
County, Colorado, being more particularly described as follows: 

COMMENCING at a point on the west right-of-way line of Fountain Mesa Road and the 
northeast corner of said Lot 102, thence along said west right-of-way line, S16°16'20"W, 
(Bearings are based on the line between the , southeast corner of Lot 1, of the Fountain Country 
Club Heights East, Filing No. 2, recorded February 11 , 1976, in Plat Book C-3, at Page 22 of the 
Official Public Records of El Paso County, Colorado, monumented by a no. 5 rebar with no cap, 
and at southwest corner of Lot 3, Block 3, of the Widefield Country Club Heights East, Filing No. 
4B, recorded August 23, 1976, in Plat Book C3, Page 70, of the Official Public Records of El 
Paso County, Colorado, monumented by a no. 5 rebar with a 1-1/4" yellow plastic cap, having a 
measured bearing and distance of N72°23 '45"W, a distance of 430.07 feet) , a distance of 5.12 
feet, to the POINT OF BEGINNING ; thence continuing along said west right-of-way line, 
S 16°16'20"W, a distance of 52.09 feet, to a point of transition to the north right-of-way line of 
Caballero Avenue; thence along the arc of a curve to the right of the transition line to said north 
right-of-way line, having a radius of 15.00 feet, a central angle of 90°00'00", a distance of 23.56 
feet, to said north right-of-way line; thence along said north right-of-way line, N73°43'40"W, a 
distance of 61.92 feet; thence leavings said north right-of-way fine, for the following five (5) 
courses: 

1. N15°58'11 "E, a distance of 10.00 feet; 
2. S73°43'48"E, a distance of 38.23 feet ; 
3. N57°29'20"E, a distance of 43.55 feet; 
4. N16°25'11 "E, a distance of 24.94 feet; 
5. S70°12'03"E, a distance of 10.00 feet, to the POINT OF BEGINNING. 

Containing 1, 767 Sq. Ft. or 0.041 acres, more or less. 

Stewart L. Mapes, Jr. 
Colorado Professional Land Surveyor No. 38245 
For and on behalf of Clark Land Surveying, Inc. 

177 S. Tiffany Dr., Unit 1 tt Pueblo West, CO 81007 tt 719.582.1270 
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310~ Ive J.fu. 55) 
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LOT 102, BLOCK 4 
WIDEFIELD COUNTRY CLUB 

HEIGHTS EAST FILING NO. 3 
(PLAT BOOK W-2, PAGE 55) 
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TE-3 ~/ ~ ~, 

TEMPORARY CONSTRUCTION EASEMENT I "' ~ 
1,767 SQ.FT.± OR 0.041 ACRES:t ~ /' • x ,.~Ai 

• /~ & • tr;J 
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L1 
L2 

---_,,,/ ~ ~ 

~1.92· N7J·43·~ 
C4.i:J, 87.~4· 
ff/o~04~~ 

~C' Ji.o.I':.) 

BEARING DISTANCE 
N15'58' 11 "E 10.00 
S70"12'03"E 10.00' 
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~. 
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0 0. 
\V'~-~ 
{' !./ 

~ 

--... ~~ (~IS - 'O 
N72°<3• OF' B - :--_ ,,.,. • 

4.s-w C.W1Ncs; 
LOT 3 4-Jo.07• 
PLAT BOOK C-3, PACE 70 
NO. 5 REBAR 
YELLOW PlASTIC CAP 

LOT 1 
PLAT BOOK C- 3, PACE 22 

NO. 5 REBAR 
NO CAP 

ARC LENGTH DELTA ANGLE RADIAL BEARING 
23.56' 90"00'00" N73'43'40"W 

Project No: Drown: DWC Date: 8/3/2021 ~~~~~ 
177 S. Tillany Or., Unit 1 • Pueblo Wes~ CO 81007 • 719.582.1270 
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I EE:T 

SCALE 1 .3.000 

FOUNTAIN 

EL PASO COUNTY DEPARTMENT OF PUBLIC WORKS 
FOUNTAlN MESA & CABALLERO AVE 

RIGHT OF WAY. PERMANENT AND TEMPORARY 
EASEMENTS PARCEL 3 

INFRASTRUCTURF MANAGEMENT SYST EM G IS DATA VIEWER 

.. & , 
·~, 

' 
.:.r·::.' ;:~-: .... ~-·.::.. ·: ...;· ... :.::.. ::·~.:- :. ... ~ -..-~...:4--. 
...... .... ~ '·~ • .. ..... ---~- .............. t ·~ f• · - ·· •'"''" ,.., ..... -··· -- .... ··- ·~ - ._.. ..... ,.... .. "" 
~,.; ·-~~.:.._-:.-:- ;,:,~: . .....:- '-~'.;,'';"':; ·.:.. .. ;':'"_~::"'::..::-~-


