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RESOLUTION NO. 24 - 255

BOARD OF COUNTY COMMISSIONERS
COUNTY OF EL PASO, STATE OF COLORADO

RESOLUTION TO APPROVE A JO-NT TRENCH AGREEMENT BETWEEN EL PASO
COUNTY AND MCIMETRO ACCESS TRANSMISSION SERVICES LLC FOR THE
HIGHWAY 105B PROJECT

WHEREAS, pursuant to C.R.S. §§ 30-11-101(1)(d), 30-11-103, and 30-11-107(1)(a), the
Board of County Commissioners of El Paso County, Colorado (hereinafter “Board” or
“County”) has the authority to manage the concerns of the County and to make all
contracts and do all other acts concerning the County when deemed by the Board to be
in the best interests of the citizens of El Paso County; and

WHEREAS, the El Paso County Department of Public Works has identified a need to
enter into a Joint Trench Agreement in connection with the Highway 105B Project, which
Joint Trench Agreement is attached hereto as Exhibit A; and

WHEREAS, the Joint Trench Agreement allows MClmetro Access Transmission Services
LLC to install communication cable into conduit in a utility trench owned by the County
and within the County’s right-of-way, which utility trench will also be occupied by facilities
belonging to the County and other utility providers; and

WHEREAS, the Board has determined that it would serve the best interests of the public
to approve and enter into the Agreement to effectuate the hereinabove described
transaction.

NOW THEREFORE, BE IT RESOLVED the Board of County Commissioners of El Paso

County, Colorado hereby approves and enters into the attached El Paso County Joint
Trench Agreement with MCIimetro Access Transmission Services LLC.

BOARD OF COUNTY COMMISSIONERS

EL PASOCOUNTY, COLORADO
By: ,

Chair




Exhibit A

El Paso County Joint Trench Agreement

Date of Executionz n“day of J U \\Al , 2024

Customer: MCImetro Access Transmission Services LLC
Contact: Network Contracts
Address: 400 International Parkway, Richardson, TX 75081

Phone number: 303-390-4589
Contact: Jared Williams, Sr. Eng. Spec. Outside Plant
Address: 4323 Arrowswest Dr., Colorado Springs, CO 80907

Project Name: Highway 105B
Project #:
Location of Project: Lake Woodmoor Drive to Martingale Drive, El Paso County

The above-referenced customer (“Customer™) hereby requests and agrees that El Paso County (“the
County”), whose address is 200 S. Cascade Avenue, Colorado Springs, Colorado 80903, will provide a
joint trench to enable Customer’s installation of communication cable into conduit in the same trench as
the County’s and other utility providers’ conduit within the County’s road right-of-way (“Joint Trench”)
in connection with the Highway 105B Project (“Project™) at the above-referenced location (“Location™).

EXCEPT AS EXPRESSLY PROVIDED HEREIN, THE COUNTY PROVIDES THE JOINT TRENCH
WITHOUT WARRANTY, EXPRESS OR IMPLIED, OF ANY KIND, INCLUDING BUT NOT
LIMITED TO ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, OR NONINFRINGEMENT OF THIRD PARTY RIGHTS. THE COUNTY
SHALL NOT BE LIABLE TO CUSTOMER OR ANY THIRD PARTY FOR ANY SPECIAL,
INCIDENTAL, INDIRECT OR CONSEQUENTIAL DAMAGES, INCLUDING LOSS OF PROFITS,
LOSS OF DATA AND LOSS OF USE.

Customer and the County agree to the following:

(1) The joint trench will be owned by the County.

(2) Muttiple utility providers will have communication cable in their respective conduits (together,
Communication Facilities) in the same trench, at the County’s discretion.

(3) The County, through the Project’s Contractor, will excavate for and construct the joint trench and
install the materials furnished by Customer, which include but are not limited to conduits, pull
boxes, vaults, and manholes, on behalf of the Customer as shown and identified on the Hwy 105B
Construction Documents (“Construction Documents™).

(4) Customer shall work with the Project’s Contractor to protect and support existing conduits/cables
as necessary to facilitate excavation for the joint trench construction at no cost to the County and
until such time as the Customer’s lines can be relocated into the newly constructed joint trench.

(5) Customer is responsible for design and construction of all laterals entering and existing the joint
trench pull boxes, vaults, and manholes associated with their Communication Facilities and shall
be responsible for any required adjustments or modifications to existing conduits/cables as
necessary to reconnect to the joint trench, unless otherwise noted in the Construction Documents
and approved in writing by the County.
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(6) Within four (4) weeks following receipt of a Notice to Proceed under its contract with the County,
the Project Contractor shall notify in writing the Customer requesting material procurement and
delivery to the project site for installation into the joint trench.

(7) Customer is responsible for supplying all conduit, pull boxes, vaults, and manholes identified in
the Construction Documents necessary to complete the Customer’s portion of the joint trench. The
Customer, County, and County’s Project Contractor shall meet to determine and mutually agree
upon a timeframe for delivery of materials to a staging area determined by the Project Contractor.

(8) Following installation, County shall notify Customer in writing that the facilities constructed for
Customer are ready for testing and testing will begin. Customer shall be able to test the facilities
by pneumatic testing or other appropriate means. Within fourteen (14) days of such testing,
Customer shall then confirm that the facilities have been constructed according to the terms of the
Construction Documents and are capable of pulling a cable through such conduit, vaults, and
manholes without damage to the cable. In the event any of the facilities do not pass inspection, the
County shall require its Project Contractor to repair such damage and testing will be repeated until
all the facilities pass inspection and are accepted by Customer.

(9) After installation, Customer is responsible for the maintenance of and/or the alteration of their
Communication Facilities, locating of cable and conduit, and maintenance of the Customer’s
facilities located in the joint trench itself as required. An El Paso County Work in the ROW permit
must be obtained prior to any work being undertaken by the Customer.

(10) Once executed, this Agreement will remain in effect until both the Customer and the County
mutually agree to modify or cancel the Agreement in writing.

Both the County and Customer warrant and represent to each other that: (i) they shall comply with all
applicable laws, rules, regulations, and tariffs, and the County’s and Project’s specifications; and (ii) the
individual executing this Agreement on behalf of the County and the Customer has authority to bind the
County and the Customer and its successors and assigns, respectively.

Customer hereby releases the County and shall fully protect, defend, indemnify and hold harmless El Paso
County, its officers, officials, directors, employees, contractors, agents, and representatives from and
against any and all claims, costs, losses, damages, causes of action, or liability of any nature arising from
Customer’s acts or omissions in installing and maintaining Communication Facilities within and use of the
Joint Trench.

Customer agrees to comply with the following requirements:

(1) Customer’s crew shall be available to install their communication cable into installed conduit
immediately upon the completion of the Joint Trench. The County agrees to provide Customer at
least forty-eight (48) hours’ notice before the crew must commence the installation of the
communication cable.

(2) Upon completion of the Joint Trench by the County, the maximum time the Joint Trench shall be
left open is twenty-four (24) hours.

(3) Multiple conduits shall be banded together at ten-foot (10°) intervals and controlled within the
trench window in accordance with the Project’s construction plans and specifications.

(4) Customer shall maintain, at its own expense, insurance in the following minimum amounts and
classification throughout the term of this Agreement:
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LIMITS OF LIABILITY

Workers Compensation and AS REQUIRED BY STATUTE
/Employer’s Liability $1,000,000 each
accident/disease/policy limit
Commercial General liability
(including blanket contractual liability insurance)
Bodily Injury and Property . $1,000,000 per occurrence

$1,000,000 general aggregate
Commercial Automobile Liability

Bodily Injury and Property Damage $1,000,000 combined single limit
each accident

Errors & Omissions (if applicable) $1,000,000 each claim
$1,000,000 aggregate

Customer shall furnish certificates of insurance to the El Paso County Department of Public Works
upon execution of this Agreement.

The County reserves the right to inspect all and every part of the Communication Facilities. If all or any
part of the installation of the Customer’s communication cable has not been done in accordance with this
Agreement, Customer shall take corrective action at Customer’s sole expense. Neither inspection of the
work by the County, nor lack of same, shall relieve Customer of the responsibility to perform the installation
of Customer’s communication cable in accordance with this Agreement. After installation of the facilities,
Customer is solely responsible for its Communication Facilities, including but not limited to, installation
of the Customer’s communication cable and maintenance and repair of the Customer’s Communication
Facilities.

Customer shall be responsible for paying to the County an amount equal to time and equipment rates in the
event: (i) the County is required to provide additional labor to control multiple cables or conduits as a result
of Customer’s installation of Communication Facilities in the Joint Trench; or (ii) the County’s crew and/or
Project Contractor is materially delayed as a result of Customer’s crew’s failure to install the
communication cable in accordance with this Agreement. Time and equipment rates will be established in
the County’s contract with the Project Contractor, which shall be provided to Customer.

Neither party will be in default under this Agreement if any failure or delay in performance is caused by
strike or other labor dispute; accidents; acts of God; fire; flood; earthquake; lightning; unusually severe
weather; material or facility shortages or unavailability not resulting from such party’s failure to timely
place orders therefor; lack of transportation not resulting from such party’s failure to properly plan therefor;
legal inability to access property; acts of any governmental authority; government codes, ordinances, laws,
rules and regulations or restrictions; condemnation or the exercise of rights of eminent domain; war or civil
disorder; or any other cause beyond the reasonable control of either party hereto. The excused party shall
use reasonable efforts under the circumstances to avoid or remove such causes of non-performance and
shall proceed to perform with reasonable dispatch whenever such causes are removed or ceased.
Notification shall be given by the excused party to the other party of the cause and of the estimated duration,
when possible.
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This Agreement shall be construed in accordance with the laws of the State of Colorado. This Agreement
constitutes the entire agreement between the parties and supersedes all previous written or oral
communications, understandings, and agreements between the parties unless specifically stated herein. This
Agreement may only be amended by a written agreement signed by both parties. Nothing in this Agreement
shall be interpreted to limit or prevent the protections afforded to the County under the Colorado
Govermnmental Immunity Act, CR.S. § 24-10-101, et seq.

CUSTOMER COUNTY

Board of County Commissioners

By MW(%‘H&E&H

.
-

Name: Dan Higgins

Title: AVP - Carrier Management

Date: 06/10/2024

of El Paso County, Colorado

By: %’k— %M

Assistant County Adtorney
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