RESOLUTION NO. 24 - 385

BOARD OF COUNTY COMMISSIONERS
COUNTY OF EL PASO, STATE OF COLORADO

RESOLUTION APPROVING AGREEMENT WITH UNITED STATES ARMY CORPS OF
ENGINEERS

WHEREAS, pursuant to C.R.S. §§ 30-11-101(1)(d), 30-11-103, and 30-11-107(1)(a), the
Board of County Commissioners of El Paso County, Colorado (hereinafter “Board” or
“County”) has the authority to manage the concerns of the County and to make all
contracts and do all other acts concerning the County when deemed by the Board to be
in the best interests of the citizens of El Paso County; and

WHEREAS, El Paso County Department of Public Works staff has recently identified a
need to apply for an after-the-fact permit (“permit”) from the United States Army Corps of
Engineers (“Corps”) pursuant to federal regulations issued under the authority of the
Clean Water Act (“regulations”); and

WHEREAS, the permit is required for approval of improvements done by a property
developer to a stormwater detention basin located on private property in the Falcon area;
and

WHEREAS, the regulations provide that the permit will be accepted and considered by
the Corps only if the applicant also signs an agreement tolling the statute of limitations for
enforcement of the provisions of the Clean Water Act.

NOW THEREFORE, BE IT RESOLVED that the Board of County Commissioners of El
Paso County, Colorado hereby approves the agreement with the Corps attached hereto
as Exhibit A.

<S>

35, 0 QT

BOARD OF COUNTY COMMISSIONERS
EL PASO COUNTY, COLO 0O

C

NS
County cl '#'

<)
Ll..‘.'

Steve Schleiker El Paso County, CO

10/09/2024 01:36: 33 PM
Doc $0.00
Rec $0.00 ages

224080036



Resolution No. 24-385
Exhibit A
TOLLING AGREEMENT

WHEREAS, the United States of America, on behalf of the United States Army Corps
of Engineers (Corps), may file a complaint against El Paso County ("potential defendant”)
for, inter alia, alleged violations of Sections 301(a), 309, & 404 of the Clean Water Act
("CWA"), 33 U.S.C. Sections 1311(a), 1319, & 1344, at a site commonly known as Falcon
Detention/WU Water Quality Pond; located at approximately latitude 38.933198,
longitude -104.614276, El Paso County, Colorado.

WHEREAS, the purpose of any such complaint would be to obtain appropriate
injunctive relief and to impose appropriate civil or criminal penalties for potential
defendant’s alleged violations of the statute(s) cited above;

WHEREAS, the Corps accepted an after-the-fact (ATF) permit application from the
potential defendant in an attempt to settle the above claims;

WHEREAS, both parties believe that their interests will best be served by continuing
the ATF permit process without the disruption that might be occasioned should the United
States file a complaint in the immediate future;

AND WHEREAS both parties acknowledge the requirement found at 33 C.F.R.
331.11(c) for an applicant for an ATF permit to provide a signed tolling agreement;

THEREFORE, the United States and potential defendant stipulate and agree as
follows:

1. The United States and potential defendant agree that the time between the
acceptance by the Corps of the ATF pemit application and the final Corps decision (as
defined at 33 C.F.R. 331.10), plus one year thereafter, will not be included in calculating
any statute of limitations that might be applicable to the alleged statutory violation
described above. Potential defendant agrees not to assert, plead, or raise in any fashion
on behalf of any party, whether by answer, motion, or otherwise, any defense or
avoidance based on the running of any statute of limitations that may apply during that
period or any defense or avoidance based on laches or other principle concerning the
timeliness of commencing a civil action, based on the failure of the United States to file its
complaint during that period.

2. Potential defendant further agrees not to transfer the property in question during the
pendency of this tolling agreement nor during the pendency of any civil action brought as
described above, without first notifying the United States and giving the United States a
reasonable opportunity to oppose such transfer.

3. Nothing in this tolling agreement shall restrict or otherwise prevent the United
States from filing a complaint regarding any alleged statutory violation(s) not described
above, at any time.



4. This tolling agreement does not constitute any admission of liability on the part of
potential defendant; nor does it constitute any admission or acknowledgment on the part of
the United States that any statute of limitations has run or that any statute of limitations is
applicable to the statutory claims described above.

5. This tolling agreement contains the entire agreement between the parties, and no
statement, promise, or inducement made by any party to this agreement, or any agent of
such parties, that is not set forth in this agreement shall be valid or binding. This tolling
agreement may not be enlarged, modified, or altered except in writing signed by the
parties. This tolling agreement may be executed in counterparts.

FOR the United States of America:

DISTRICT COUNSEL DATE
Albuquerque District
U.S. Amy Corps of Engineers

FOR "potential defendant”:

Chair, El Paso County Board of County DATE
Commissioners El Paso County



