RESOLUTIONNO. _19-53

BOARD OF COUNTY COMMISSIONERS
COUNTY OF EL PASO, STATE OF COLORADO

RESOLUTION TO RECOGNIZE REVENUE AND APPROPRIATE EXPENDITURES IN
THE AMOUNT OF $50,000 TO THE COMMUNITY SERVICES DEPARTMENT, 2019
BUDGET FROM THE TRUST FOR PUBLIC LAND FOR THE UTE PASS REGIONAL
TRAIL EXPANSION PROJECT

WHEREAS, El Paso County Parks is proposing the expansion of the Ute Pass Regional Trail
from Ute Pass Elementary School to approximately Winnemucca Road; and

WHEREAS, El Paso County has currently generated $301,200 for the project from a Colorado
Parks and Wildlife grant, 2014 1A funds, and a Trust for County Parks contribution; and

WHEREAS, The Trust for Public Lands (TPL) has made funding available for large recreational
trail construction, trail planning and trail support; and

WHEREAS, TPL has agreed to provide $50,000 to El Paso County to support the project
through a Professional Services Agreement.

NOW, THEREFORE, BE IT RESOLVED that Mark Waller, duly elected, qualified member
and Chair of the Board of County Commissioners, or Longinos Gonzalez, Jr, duly elected,
qualified member and Vice-Chair of the Board of County Commissioners, is hereby authorized to
execute all reasonable and necessary documents on behalf of the Board in order to complete the
transaction described herein.

AND IT BE FURTHER RESOLVED that the Board of County Commissioners recognize
revenue and appropriate expenditures in the amount of $50,000 in the following manner:

Recognize Revenue:
11236.36820 Contributions & Donations $ 50,000

Appropriate Expenditures:
11236.48380.03 15T00007 Ute Pass Trail Development $ 50,000

This resolution is to be in full force and effect from and after its passage and approval.

o~ DQN}E TI-IIS 19th day of February, 2019, at Colorado Springs, Colorado.
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PROFESSIONAL SERVICES AGREEMENT
BETWEEN THE TRUST FOR PUBLIC LAND AND
EL PASO COUNTY
(Ring the Peak — Ute Pass Regional Trail)

THIS PROFESSIONAL SERVICES AGREEMENT ("Agreement") is entered into as of the
Effective Date provided below by and between The Trust for Public Land, a California nonprofit
public benefit corporation (hereinafter “TPL"), and El Paso County, a Colorado political
subdivision and an independent contractor (hereinafter “El Paso County” or “County”).

WITNESSETH

A TPL desires to have El Paso County perform certain services for TPL, El Paso
County desires to perform the services upon the terms and conditions set forth below.

B. El Paso County shall perform such services as an independent contractor to TPL
and shall not be or become an employee of TPL.

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth
below, and the recitals set forth above which are made a part hereof, the parties agree as
follows:

TERMS

1. SCOPE OF SERVICES

(a) El Paso County shall perform the tasks set forth on Exhibit 1 to this

Agreement, which Exhibit 1 is incorporated into and made as part of this Agreement (the
“services”).

(b) El Paso County shall maintain full and accurate records and books of
account necessary to document: (i) all activities undertaken by El Paso County in the course of
performing this Agreement; and (ii) all charges, expenses and disbursements incurred by El
Paso County, in performing services hereunder. El Paso County shall make such books and
records available to TPL upon request during normal business hours.

(c) El Paso County shall perform its services hereunder in strict compliance
with applicable federal, state and local laws and regulations.

(d) El Paso County shall determine the method, details, and means of
performing the services. TPL understands and hereby warrants that it retains no right to control
the method and means by which the services are to be performed by El Paso County.



(e) El Paso County shall furnish all of the equipment, supplies, and materials
necessary for the performance of the services called for under this Agreement.

(f) El Paso County shall have no authority to act on behalf of or to bind TPL,
including, without limitation, with respect to any third party contracts for goods or services.
Further, El Paso County shall not serve as an agent for TPL nor represent itself as such to any
third party.

2. TERM. The term of this Agreement shall commence upon execution of this
Agreement, and shall continue through December 31, 2019, unless otherwise terminated in
accordance to the terms of this Agreement.

3. INDEPENDENT CONTRACTOR RELATIONSHIP. Nothing in this Agreement shall
be interpreted or construed as creating or establishing the relationship of employer and
employee between TPL and El Paso County. Both parties acknowledge that El Paso County is
not an employee of TPL for state or federal tax purposes. Consequently, TPL will not withhold
FICA, FUTA or any other state or federal taxes or assessments from any amounts payable to El
Paso County with respect to the provision of services pursuant to this Agreement. TPL shall
provide El Paso County with an IRS Form 1099 within the required time frames after the end of
each calendar year in which El Paso County performs services for TPL. TPL shall not provide, or
make any contribution to any entity or fund for, unemployment compensation, disability
income or for any similar benefit to or on behalf of El Paso County. TPL will not provide liability
insurance, errors and omissions insurance, workers compensation insurance, umbrella
coverage or any other type of insurance coverage for El Paso County. El Paso County is
expected to maintain any coverage legally or customarily required of an independent
contractor while performing the same or similar services for a person or entity in the position of
TPL, and by signing this agreement, El Paso County warrants that it has obtained for its
employees, all insurance required by law or by industry custom for independent contractors
involved in the same or similar work. El Paso County shall not make any claim against any
insurance which TPL may from time to time provide for TPL and its employees, whether such
claim arises out of or in connection with El Paso County's provision of services to TPL or out of
or in connection with any other facts or circumstances. It is agreed that El Paso County is solely
responsible for the payment of unemployment insurance, social security, income, and any
other taxes on the payments made under this Agreement.

4, EXERCISE OF JUDGMENT AND SKILL. El Paso County represents and warrants to
TPL that it has the necessary and required specialized knowledge, training and experience in the
provision of services to TPL pursuant to this Agreement.

5. OWNERSHIP OF TRAILS. El Paso County agrees all ownership, right, title and
interest to the trail constructed pursuant to this Agreement shall be vested solely in El Paso
County and that TPL has no right, title or interest in the trail. TPL therefore has no liability for
any and all demands, claims, causes of action, suits, proceedings, arbitrations, judgments,
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losses, costs, expenses and fees, including but not limited to reasonable attorneys' fees, which
arise from or in connection with the trail and the services provided by El Paso County and/or
the negligence or intentional acts of El Paso County. El Paso County agrees to execute any
instruments and to do all other things reasonably requested by TPL (both during and after the
term of this Agreement) in order to evidence and ensure that the trail is owned by El Paso
County.

6. PAYMENT FOR SERVICES. TPL shall pay to El Paso County a total fee of $50,000
for services rendered under this Agreement, payable upon completion of services, and TPL shall
pay all undisputed amounts within thirty (30) days of receipt of the invoice.

El Paso County agrees to provide TPL with a standard completed IRS Form W-9 prior to
receiving payment from TPL, unless such W-9 is already on file and El Paso County’s legal
reporting status has not changed.

7. EXPENSES. El Paso County shall not be reimbursed by TPL for its transportation
or other related expenses.

8. LICENSES AND CERTIFICATES. El Paso County shall maintain any current license
or certification required by law, and shall conform with all legal requirements applicable to
persons rendering the same or similar services, in effect during the course of rendering services
to TPL. El Paso County shall not rely upon or use any license or license number that may be
maintained from time to time by TPL.

9. TERMINATION.

(a) This Agreement shall terminate automatically on the occurrence of any of
the following events: (i) bankruptcy or insolvency of El Paso County; (ii) bankruptcy or
insolvency of TPL; (iii) assignment of this Agreement by either party without the express written
consent of the other party; or (iv) completion of the project or services described above in
Paragraph 1 and payment in full by TPL of all amounts due under this Agreement.

(b) Either party may terminate this Agreement, in its absolute discretion, at
any time, by providing the other party with thirty (30) days’ notice in writing.

(c) TPL shall reimburse El Paso County for work performed in conformance
with this Agreement prior to termination. This right to terminate shall be in addition to, and not
in lieu of, any other rights and remedies the party may have at law or in equity.

10.  CONFIDENTIAL INFORMATION; OWNERSHIP OF DOCUMENTS. El Paso County
shall not disclose any confidential information (“Confidential Information”) furnished to El Paso
County by TPL, unless required by law or court order. All Confidential Information shall be and
remain the property of TPL, and El Paso County shall promptly deliver the same to TPL upon
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request. El Paso County may make copies of such Confidential Information for its own records;
however, such action shall be subject to the general confidentiality obligations set forth in this
Agreement. Any reuse by El Paso County of any Confidential Information for any project other
than for purposes of this Agreement or any modifications and subsequent use by El Paso
County of any Confidential Information, without the prior written authorization of TPL, is
prohibited.

Notwithstanding the foregoing, TPL understands and agrees that El Paso County is subject to
the provisions of the Colorado Open Records Act, C.R.S. 24-72-200.1, et seq., and nothing in this
Agreement shall be construed to require violation of the provisions of said Act.

The confidentiality obligations set forth in this paragraph shall survive the termination or
expiration of this Agreement.

11.  CONFLICT OF INTEREST. It is understood that El Paso County may provide
consulting services for other clients during the term of this Agreement. However, during the
term of this Agreement, El Paso County will not undertake any responsibilities or engage in
activities that may conflict with or be detrimental to the success of El Paso County’s services to
TPL. Further, El Paso County shall disclose to TPL any situation that may reasonably present a
conflict of interest. TPL and El Paso County will mutually and in good faith attempt to resolve
any apparent or perceived conflict of interest. If the conflict cannot be resolved between the
parties, TPL may terminate the Agreement effective on the day notice is sent to El Paso County.

12. PROJECT ADMINISTRATION. This Agreement will be administered by the
following representative of TPL: Jake Houston, Colorado Community Trails Director, provided
that TPL reserves the right to change such person at any time.

13. DEFAULT. In the event that either party defaults in the performance of any of its
obligations under this Agreement, in addition to the non-defaulting party’s right to recover
damages for breach of contract or any other remedy provided by law or equity, the non-
defaulting party shall be entitled to receive all information and materials obtained by the
defaulting party in connection with the performance of this Agreement up until the time of
default, and the defaulting party shall return all supplies, documents and materials acquired by
or on behalf of the non-defaulting party.

15. MISCELLANEQOUS.

(a) Assignment. Neither party shall assign this Agreement or any rights or
benefits accruing to it hereunder without the prior written consent of the other party.

(b) Governing Law. This Agreement shall be governed by the laws of the
State of Colorado, USA, applicable to contracts executed and performed entirely therein.



(c) Waiver of Default. Failure by either party to enforce any provision of this
Agreement shall not be construed as a waiver of such provision or of the right to such party
thereafter to enforce such provision. No term or provision hereof shall be deemed waived and
no breach excused unless such waiver or consent shall be in writing and signed by the party
claimed to have waived or consented.

(d) Modifications. Except as expressly set forth elsewhere in this
Agreement, this Agreement may be modified only in writing, signed by both parties hereto.

(e) Integration Clause. This Agreement shall constitute the entire
agreement between the parties hereto with respect to the subject matter hereof and shall
supersede all prior correspondence, conversations and negotiations with respect thereto.

(f) Attorneys' Fees. The parties agree that reasonable attorneys’ fees and
costs shall be awarded to the prevailing party in any arbitration or litigation between the
parties in connection with this Agreement.

(g) Binding Effect. This Agreement shall be binding upon the heirs,
successors, assigns and representatives of the parties hereto.

(h) Severability. If any provision, in whole or in part, of this Agreement
should be found to be invalid or unenforceable, it shall not affect the validity of any other
provisions within this Agreement, which shall continue to bind the parties.

(i) Time is of the Essence. El Paso County understands that time is of the
essence in this Agreement and that TPL will be relying on the timeliness of El Paso County.

(i Counterparts. This Agreement, together with any amendments,
modifications or extensions hereof, or notices hereunder, may be executed in one or more
counterparts by the manual (i.e., original ink) or electronic signature of the parties hereto, and
may be delivered to the parties by any one or more of the following means: personal delivery,
U.S. mail, commercial courier, or as an electronically transmitted portable document (.pdf) or
other image format file. Each of such counterparts, when so executed, shall be deemed an
original and, when taken together, shall constitute a single instrument and, when so delivered,
shall be deemed the duly executed and delivered agreement of the parties.

[Signatures on next page]



IN WITNESS WHEREOF, the parties have executed this Agreement. The effective date
(the “Effective Date”) of this Agreement shall be the last date of execution by either of the
parties to this Agreement.

THE TRUST FOR PUBLIC LAND EL PASO COUNTY
By: By:

Jim Petterson, SW and CO Area Director Name:

1410 Grant St., Suite D210 Title:

Denver, CO 80203 Address:

Email: Jim.Petterson@tpl.org Telephone:
Telephone: 303.863.8485 Taxpayer ID #:
Date: Date:




EXHIBIT 1
Description of Services

Project: Ring the Peak — Ute Pass Regional Trail

Ring the Peak is a network of trails and roads planned to circumnavigate Pikes Peak and was
first envisioned in the 1999 Pikes Peak Multi-Use Plan. Two trail gaps remain to close the almost
62-mile loop. The Ute Pass Regional Trail is a proposed 11-mile segment from Manitou Springs
to the El Paso County line. Completing the remaining five miles of the Ute Pass trail would close
the northeast gap of the Ring the Peak Trail. This segment would also provide a connection to
the American Discovery Trail and the America the Beautiful Trail.

El Paso County received a State Trails grant that provides some funds for the design and
construction of a 2/3-mile portion of the Ute Pass Regional Trail as part of the Ring the Peak
Trail system.

Services: The Trust for Public Land is entering into this Professional Services Agreement with E|
Paso County for construction of a 2/3-mile portion of the Ute Pass Regional Trail in 2019. The
cost estimate for the construction connection is $400,000, and El Paso County agrees and
understands that TPL’s payment of $50,000 is to be matched with other funds (such as the
State Trail grant which has been awarded to El Paso County) to reach the total cost estimate.

[Detailed Trail Construction Documents attached on next page]



